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Strategically located on the South China Sea with a deep, sheltered harbour, 
Hong Kong is among the top ten largest maritime centres in the world. For 
many years, Hong Kong has continued to be one of the world’s major logis-
tics hubs and international cargo handling centres. It is a most signifi cant 
gateway connecting Mainland China with the rest of the world.

The international competitiveness of Hong Kong will increasingly 
depend on its transport and logistics. By sea, road, rail, or air, we depend 
heavily on transport to link individuals, businesses and cities. The main-
tenance of Hong Kong as a free port and global logistics centre is a crucial 
characteristic of its economic vitality. Rapidly expanding international trade 
with Mainland China and Hong Kong has generated signifi cant changes to 
the shipping and logistics law in both jurisdictions. Therefore, it is essen-
tial that everyone involved in international trade with Hong Kong (and 
Mainland China via Hong Kong) understand the backbone of the legal 
issues which affect every aspect of the business.

We intend to provide a general introduction to the basic principles of 
shipping and logistics law in Hong Kong. This book contains many practical 
examples and illustrations from case law. Extracts of the relevant legislation 
and sample shipping documents are annexed in this book for reference.

In this second edition, we have reformatted some of the materials. The 
book has been reoriented to concentrate on the parts of the legal framework 
which are most directly relevant to the logistics and maritime industry of 
Hong Kong. This new edition takes account of a number of new cases, new 
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viii PREFACE TO THE SECOND EDITION

international conventions (such as the Rotterdam Rules) and signifi cant 
changes introduced by legislative amendments since the last edition.

The book is intended primarily for students and teachers of transport 
studies and business logistics management. However, we trust that it will 
also provide useful guidance to shipowners, carriers, shipping agents, 
traders, insurers, bankers, logistics managers, arbitrators, mediators and 
lawyers who need to acquire a clear understanding of the key principles in 
a practical context.

The division of labour associated with each of the chapters in this book 
is as follows: Chapters 4, 6.1, 6.2, 6.4, 11, 12, 13 (Felix Chan); Chapters 1, 
6.3, 7.1, 7.2, 7.3, 7.4, 7.5, 7.6, 7.7, 7.8, 7.9, 7.10, 7.11, 10.1, 10.2, 10.3, 
10.4, 10.5, 10.6, 10.7, 10.8, 10.9 ( Jimmy Ng); and C hapters 2, 3, 5, 7, 8, 9 
(S K Tai). The contribution of Mr Bobby Wong to the previous edition of 
this publication is acknowledged with gratitude.

This book has its origins in our lecture notes used in teaching. We are 
grateful to our students for their interest and enthusiasm. We also want 
to thank Hong Kong University Press for their effi cient editorial work. 
Considering all of this help, any errors and shortcomings that remain must 
be ours.

Felix W H Chan
Jimmy J M Ng
Sik Kwan Tai
January 2015
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1.1 BIRTH AND IMPORTANCE OF THE MARITIME CLUSTER 
IN HONG KONG

Hong Kong was surrounded by inhospitable and rocky terrain when British 
shipowners and traders arrived in the 1830s. The port of Hong Kong was 
used as a base for transshipment of goods traded in the East.1 The Port of 
Hong Kong grew only because of the higher rate of utilization of the port 
by the shipping industry. The phenomenal rise of the Hong Kong shipping 
community was closely connected to the successful rehabilitation of Japan’s 
economy after the Treaty of San Francisco in 1952 and the Korean War.2

The maritime cluster of Hong Kong was gradually established and has 
been widely recognized as an international maritime centre including ship 
management, ship owning, ship broking, ship registration, ship surveying 
services, maritime legal services, maritime arbitration, ship fi nance, marine 
insurance and maritime education.

The maritime industry directly contributed 1.9 per cent (equivalent to 
HK$30 billion or US$3.9 billion) to the GDP of Hong Kong and 1.7 per cent 
(equivalent to 60,800 jobs) of total employment in Hong Kong in 2010. 
About 700 shipping-related companies operate in Hong Kong providing a 
comprehensive range of maritime services. The port sector with the mari-
time industry accounts for 24 per cent (HK$373 billion or US$47.8 billion) 

1. S Zarach, Changing Places: The Remarkable Story of the Hong Kong Shipowners (Hong Kong 
Shipowners Association 2007) 53.

2. ibid, 84.

1
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of the GDP of Hong Kong and 23 per cent (788,000 jobs) of total employ-
ment in Hong Kong.3

According to the recent Consultancy Study on Enhancing Hong Kong’s 
Position as an International Maritime Centre,4 Hong Kong has advantages 
in soft power. To strengthen the institutional structure and dedicate human 
resources that proactively drive industrial development, the study proposed 
setting up a new statutory maritime body to propel the long-term develop-
ment of the maritime industry in Hong Kong, including undertaking policy 
research, supporting manpower training, and conducting marketing and 
promotion regionally and internationally.5

1.2 LINER AND TRAMP SHIPPING

International liner shipping is a sophisticated network of regularly sched-
uled services of shipping that transports goods all over the world at lower 
cost and with greater energy effi ciency than any other form of international 
transportation.6 A deep sea tramp ship is prepared to carry any cargo to any 
port at any time, always providing that the venture is both legal and safe.7 
A common misconception in Hong Kong is that tramp shipping is not as 
important as liner shipping in which container cargo usually catches the 
attention of the general public on streets.

The United Nations Conference on Trade and Development (UNCTAD) 
divides all international seaborne trade in four categories, namely, crude oil 
and products which are in wet bulk, fi ve major bulk (dry bulk), container 
(not in bulk) and other dry bulk. Wet and dry bulk cargo covers more than 
75 per cent of the worldwide sea freight.8 The majority of shipowners in 
Hong Kong operate or control dry or wet bulk carriers. A similar situation is 
observed in the shipping industry in China. Tramp shipping which is pri-
marily involved in dry or wet bulk cargoes is equally important, if not more 
important, to the development of the shipping industry in Hong Kong.

3. Transport and Housing Bureau, HKSAR, Key Messages and Questions & Answers of 
Hong Kong Shipping Delegation to Korea (Transport and Housing Bureau, HKSAR 2011).

4. Transport and Housing Bureau, HKSAR, Consultancy Study on Enhancing Hong Kong’s 
Position as an International Maritime Centre (Transport and Housing Bureau, HKSAR 
2014).

5. Transport and Housing Bureau, HKSAR, Press Release: Secretary of Transport and Housing 
Responds to 2014 Xinhua-Baltic Exchange International Shipping Centre Development Index 
Report, 27 June 2014.

6. World Shipping Council <www.worldshipping.org> accessed 10 July 2014.
7. Institute of Chartered Shipbrokers, Economics of Sea Transport and International Trade 

(2010/2011 edn, Witherby Seamanship International Ltd) 85.
8. United Nations Conference on Trade and Development, Review of Maritime Transport 

2010 (UNCTAD 2010) 9.
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1.3 SHIPPING INDUSTRY OF HONG KONG FACES 
COMPETITION

Shipowners in Hong Kong

The Hong Kong Shipowners Association (HKSOA) was incorporated in 
1957 by 11 local shipowners with the purpose of creating a forum for ship-
owners resident in Hong Kong. Over the past 55 years, the Association has 
grown into one of the world’s largest shipowner associations, its members 
owning, managing and operating a fl eet with a combined carrying capac-
ity of over 133 million deadweight tonnes. The HKSOA recognizes that an 
international shipping hub must provide the necessary ancillary services 
such as shipowners, operators and managers, ship fi nance banks, maritime 
lawyers, insurers and P&I Clubs, shipbrokers, classifi cation societies and 
even journalists.9 Hong Kong shipowners compete in the global shipping 
platform where competition is intense.

The Hong Kong Shipping Register

The Hong Kong Shipping Register (HKSR) has 88 million Gross Tonnage as 
of 23 May 2014. The Register is operated by the government of the HKSAR 
through the Marine Department which has over 150 years of experience in 
ship registration, inspection and survey. An international or local shipowner 
can register a ship with the HKSR subject to international standards for safety 
and protection of the marine environment. The benefi ts are that Hong Kong 
is one of the lowest tax regimes in the world with no profi ts’ tax levied on 
overseas trade and double taxation relief arrangement with major trading 
partners; no nationality restrictions on manning; a clean, effi cient and busi-
ness friendly civil service; excellent ship management, fi nancial, communi-
cation, legal and other support facilities; an independent, well-established 
common law system; and an important gateway to the mainland of China.10

Cargo throughput in the port of Hong Kong

The drop of 5.2 per cent (24.38 million Twenty-foot Equivalent Unit [TEU] 
in 2011 and 23.12 million TEU in 2012) in the container throughput in the 
port of Hong Kong in 2012 was unexpected under the negative impact of the 

9. Hong Kong Shipowners Association, Our History (Hong Kong Shipowners Association 
2011) <www.hksoa.org> accessed 17 July 2014.

10. Marine Department, HKSAR, The Hong Kong Shipping Register (Marine Department, 
HKSAR 2011) <www.mardep.gov.hk> accessed 17 July 2014.
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global fi nancial crisis and other factors. The port of Hong Kong was ranked 
as the third busiest container port in the world in container throughput 
in 2012.11

Freight forwarding

 A freight forwarder is a company which specializes in providing a range 
of services to shippers including sea, air or land transport, consolidation, 
storage, inventory control, warehousing and physical distribution. Hongkong 
Association of Freight Forwarding and Logistics Limited (HAFFA) has 
several hundred members who move sea and/or sea freight in the region. 
HAFFA is responsible for setting industry standards and providing educa-
tional courses and business development programmes which enhance the 
professional levels of freight forwarders and logistics service providers in 
Hong Kong.12 They usually avoid investment in assets like ships, aircraft or 
warehouses in order to maintain their fl exibility in operation.

Maritime arbitration

Whether a place can be the maritime arbitration centre in a region largely 
depends on the preference and confi dence of the contracting parties in the 
shipping business on that place. It is established through a long history of 
maritime arbitration activities in that place. Hong K ong Maritime Arbitration 
Group (HKMAG) is a division of Hong Kong International Arbitration 
Centre (HKIAC). Since 1985, HKIAC has processed a total of 645 maritime 
disputes.13 In 2010, there are 131 appointments for the arbitrators listed in 
the HKMAG.14 Those arbitrators in the list are experienced in shipping and 
are expert in handling maritime disputes. In recent years, Hong Kong has 
developed into a regional leader of maritime arbitration in the Asia-Pacifi c 
region. Singapore is another place which provides maritime arbitration in 
the region. From 2009, Singapore Chamber of Maritime Arbitration has 
handled 49 maritime cases.15

11. Marine Department, HKSAR, Port of Hong Kong in Figures 2013 Edition (Marine 
Department, HKSAR 2011).

12. Hongkong Association of Freight Forwarding and Logistics Limited (HAFFA) <www.
haffa.com.hk> accessed 17 July 2014.

13. Source: HKIAC website and its Annual Reports.
14. The Speech of Arbitration in Hong Kong: Latest Trends and Developments made 

by Chiann Bao, Secretary-General of the HKIAC in British Chamber of Commerce in 
Hong Kong, 6 September 2011.

15. Statistics in the website of SCMA <www.scma.org.sg/pdf/casesummary.pdf> accessed 
17 July 2014.
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China is a major player in the international maritime business. Many 
international contracts that involve one party in Mainland China require 
arbitration outside of China. Administrative arbitration is more popular in 
Mainland China. In Hong Kong, both ad hoc arbitration and administrative 
arbitration are available in HKIAC.

In 2010, the Arbitration Institute of the Stockholm Chamber of Commerce 
surveyed the arbitration cost of major arbitration centres in the world for 
different levels of dispute value. The result shows that the average cost of 
arbitration in Hong Kong is quite competitive. The costs in the International 
Chamber of Commerce and Singapore International Arbitration Centre 
are the highest; it is followed by the Hong Kong International Arbitration 
Centre, Swiss Chambers of Commerce Association and Arbitration Institute 
of the Stockholm Chamber of Commerce. Compared with Hong Kong, the 
average arbitrators’ fee in Singapore is higher, even with the inclusion of an 
administration fee in Hong Kong.16

16. M Luo and J Ng, ‘Regional Competition for the International Shipping Center: 
The Development of Maritime Arbitration Center in Asia’, Journal of the Institute of 
Seatransport, vol 100 (Winter 2012), 1–7.



8.1 INTRODUCTION

The carriage of goods by land is the most ancient of all forms of carriage. 
Many goods are carried by rail, truck or lorry. As the demand for door-to-
door service increases, many carriers carry on their business as couriers. 
In Hong Kong, it is generally the case goods produced in factories locally or 
in Mainland China are delivered by trucks to the Hong Kong International 
Airport at Chek Lap Kok or the container terminal at Kwai Chung for con-
signment to overseas customers by air or by sea. An effective and reliable 
service of domestic carriage of goods by land is essential if Hong Kong is to 
remain an international trade centre and logistic hub.

Liabilities of land carriers in general

Subject to any applicable legislation, the rights and obligations of a carrier 
are determined by the contract of carriage formed with his client. How the 
contract is drafted has an important bearing on the carrier’s liabilities.

Orient Overseas Container Inc v Regal Motion Industries Ltd 1

N formed a contract of carriage with R. Under the contract, R was 
required to transport some refrigerated chickens from Hong Kong 
to Shenzhen. The goods were packed in a container provided by P. 
R’s driver was involved in a traffi c accident which caused extensive 
damage to P’s container. The issue was whether R might escape liability 

1. [1994] 1 HKLR 2 82.

8
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by referring to an exemption clause attached to the cargo receipt issued 
by R. The clause stated that ‘[T]he owner of goods shall be responsible for 
the damage done to the goods during loading and unloading; the consignor 
shall purchase its own insurance. If during the consignment the goods are 
damaged due to any traffi c accident, theft and burglary, fi re and water 
fl ood, driver’s negligence and other disaster not resistible by human beings, 
our company shall not be responsible and the transportation charges are 
still payable’. [emphasis added]

The court held that R was liable. On its face, the clause exempted 
only liabilities in relation to damage to the goods. Even if it also 
covered damage to the container, its validity was determined by the 
reasonableness test laid down by the Control of Exemption Clauses 
Ordinance. Taking account of the short duration of the contract, the 
inability of other parties to have any meaningful control over the car-
riage, and the infeasibility of the risk of damage to the container being 
covered by insurance, the exemption clause was not reasonable and 
thus not valid against N.

When carriers are voluntarily in possession of the goods, they are also 
liable as bailees: see Dense Billion Ltd v Hui Ting Sung.2

Wing Hing (Tangs) Fabrics Mfg Co Ltd v Ever Reach Freight Ltd 3

P formed a contract with E for the carriage of certain bales of cotton 
fi rst from Shenzhen to Hong Kong, then from Hong Kong back to 
Shenzhen, and fi nally from Shenzhen to Sweden. E subcontracted with 
F for the carriage from Shenzhen to Hong Kong. The goods were lost 
in Shenzhen. P claimed against F, as a bailee for reward, for the loss.

The court held that F was liable. Where a bailee failed to deliver 
goods, the settled rule was that he had the burden of proving that it 
was not due to his fault. The basic duty of a bailee was to take rea-
sonable steps to protect the goods or the bailor’s title to them. In the 
circumstances, F should at least have notifi ed P.

A carrier may also be liable for the loss of other parties in the law of 
negligence. Often, the carrier is responsible for negligent driving of carrier 
employees.

Lam Shui-tsin v James Tong4

A carrier (D) drove his lorry round a corner when P was standing on 
the part of the footway outside the railings which were installed to 
prevent pedestrians from straying on to the carriageway. Part of D’s 

2. [1996] 2 HKLR 107.
3. [1991] HKLY 59.
4. [1974] HKLR 357.
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lorry overhung the footway and P was knocked down. P sued D for 
personal injuries, claiming that D was negligent.

The court held that D was liable. D was negligent in encroaching 
the lorry upon the footway. P, as a pedestrian, was entitled to be on any 
part of the footway and therefore not guilty of contributory negligence.

Generally, carriers are under a duty to take reasonable care in provid-
ing services. They should make sure, among other things, their employees 
are competent, vehicles are in a stage of reasonable repair and appropriate 
equipment is used to handle the cargo. Carriers are vicariously liable for 
their employees’ acts done within their course of employment. They are, 
however, not liable for damage caused by a latent defect of the vehicle. For 
the defence of latent defect to succeed, the carrier must prove the nature of 
the defect and that a reasonable examination could not have detected the 
defect. It is not easy to discharge this burden of proof.5 Similarly, a carrier 
is not liable for failure to use special equipment to load or unload cargo if 
the consignor had not informed the carrier of the equipment to be used 
and it was an unreasonable expectation in the circumstances to be aware of 
the need.

As a road user, a carrier delivering goods by road should observe the 
Road Users’ Code and the Code of Practice for the Loading of Vehicles issued 
by the Director of Highways under the Road Traffi c Ordinance (Cap 374). 
Non-compliance with the codes is prima facie evidence of negligence.6 
However, the court may not hold a pedestrian guilty of contributory negli-
gence even though failing to comply with the Road Users’ Code.

A railway should properly maintain its railway tracks and a functional 
system of signalling. In relation to training and supervision of employees, 
a railway is under a duty to see that ‘all persons connected with the carrying 
and with the means and appliances of the carrying, with the carriages, the 
road, the signalling, and otherwise, shall use care and diligence, so that no 
accident shall happen’.7 In the event two trains collide or a train runs off 
the lines, the railway is prima facie negligent. The railway may, however, 
prove the accident was caused by, say, a latent defect in the rolling stock or 
the negligence of others.8

Carriers must also comply with any statutory obligations imposed upon 
them. Whilst breach of contract and negligence carry only civil liabilities, 
breach of statutory duty often results in criminal prosecution. For example, 

5. See Henderson v H.E. Jenkins & Sons [1970] AC 282; Pearce v Round Oak Steel Works 
[1969] 1 WLR 595; Ritchie v Western Scottish M.T. Co (1935) SLT 13.

6. Section 109(5).
7. Wright Midland Ry (1873) LR 8 Ex 137, 140.
8. See Readhead v Midland Ry (1869) LR 4 QB 379; Latch v Rumner Ry (1858) 27 LJ Ex 155.
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if the consignor sends the goods for consignment in an unsafe container, the 
carrier who has the container in possession as a bailee may incur criminal 
liability for the use of the container under the Freight Containers (Safety) 
Ordinance (Cap  506). The Ordinance gives effect to the International 
Convention for Safe Containers 1972 and lays down statutory requirements 
for the safe use of containers. Under the Ordinance, a bailee who, after being 
served with a notice prohibiting the use of an unsafe container and con-
tinues to use it, commits an offence punishable by a fi ne at level 2 and to 
imprisonment for 3 months.9

In Hong Kong, a carrier may also incur criminal liability if the goods 
that are being carried are for the purpose of smuggling.

R v Wong Yin Chung 10

W was a carrier and formed a contract with one customer, X, for the 
transport of some TV sets to a waterfront. A fi shing vessel berthed at 
the dock when W’s lorry reversed towards the water’s edge. The TV sets 
were being loaded onto the vessel when police offi cers who had been 
waiting in ambush rushed out and arrested W and other men. It was an 
offence to assist with the carrying of any article (such as the smuggled 
TV sets in this case) the carriage of which is restricted. The law also 
stated that ‘in circumstances that give rise to a reasonable suspicion 
that there is intent on the part of [a] person to evade a restriction or 
prohibition or to assist another person to evade a restriction or prohi-
bition, [he] will be presumed to have such intent in the absence of evi-
dence to the contrary’. W claimed that he had not been aware that the 
TV sets were being smuggled until they were put on board the vessel.

The court held that the presumption applied and W was guilty of 
the offence.

In the Wong Yin Chung case, the contract is illegal as performed because 
it is for an illegal purpose. The carrier may sue for remuneration for 
service provided before being aware the cargo was to be smuggled. However, 
the court will not entertain any claim relating to performance done with 
knowledge of the illegal element.

8.2 DOMESTIC CARRIAGE OF GOODS BY LAND

Consignment note

When the goods are sent to the carrier, a consignment note is usually 
issued as a receipt for the goods. A consignment note is also evidence of the 

9. Section 21.
10. [1993] HKLY 331.
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underlying contract of carriage. Further, it may contain the terms of the con-
tract. However, consignment notes are not documents of title. Possession of 
a consignment note does not equal possession of the goods covered by it.11

Rights of consignor and consignee under the contract

In relation to a domestic carriage of goods by land, whether the consignor 
or consignee is a party to the contract requires further consideration. In the 
uncommon event that the contract of carriage states explicitly that both the 
consignor and the consignee may sue under the contract, the entitlement to 
sue is not an issue. If the contract is silent on this point, one view is that the 
consignor forms the contract of carriage on behalf of the consignee if the 
consignor and the consignee are not the same party.12 It follows that the con-
signor forms the contract of carriage as the agent of the consignee. If there 
is, especially at the time of the contract, evidence to show the consignor is 
the owner of the goods, this view is inappropriate and the consignor should 
be taken as a party to the contract. The consignee is, in such a case, not 
entitled to sue under the contract.

A consignor who is an agent of the consignee is generally not able to 
enforce it. On the other hand, if the consignor is a party to the contract, 
it may be argued the consignee is nevertheless entitled to sue under an 
implied contract, ie, one similar to the implied contract recognized in 
Brandt v Liverpool Brazil & River Plate SN Co13 for carriage of goods by sea. 
However, the court has become increasingly reluctant to accept the exist-
ence of such an implied contract.14 It is, therefore, not advisable for the 
consignee to rely solely on the implied contract.

If there is an underlying sale of goods contract between the consignor 
(the seller) and the consignee (the buyer), the consignee may instead sue 
under the sale of goods contract if unable to sue and the consignor refuses 
to sue for loss of or damage to the goods under the contract of carriage. This 
is possible only if the seller is under an obligation to deliver the goods to the 
buyer. The sale of goods contract determines whether it is the duty of the 
consignor to deliver or of the consignee to take possession of the goods.15

It is also possible for the sale of goods contract to provide that the seller 
(the consignor) is under an obligation to sue for the benefi t of the buyer (the 

11. L. & S.W. Ry and G.N. Ry v Biship (1898) 42 SJ 255.
12. Stephenson v Hart (1828) 4 Bing 476 and Heugh v L.N.W. Rly (1870) LR 5 Ex 51.
13. [1924] 1 KB 575.
14. The Aramis [1989] 1 Lloyd’s Rep 213.
15. See section 31 of the Sale of Goods Ordinance (Cap 26).
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consignee) under the contract of carriage. In refusing to do so, the seller is 
in breach of the sale of goods contract.

Rights to sue of consignor and consignee in the law of 
negligence

The rule is that a party who is the owner or in possession of the goods is 
entitled to sue for damage or loss.16 If the consignee is not the owner or not 
in possession of the goods at the time the damage or loss occurs, the carrier 
cannot be sued in tort. Even if the seller is entitled to sue, full compensation 
of the loss may not be possible. For example, pure economic loss is gener-
ally not recoverable in the law of negligence. For example, if the loss of the 
cargo causes the closure of the consignee’s factory, the consignee cannot sue 
for the loss of profi t resulting from the closure.

Carriage of goods by rail

The Kowloon-Canton Railway Corporation (the KCR) is a public author-
ity established under the Kowloon-Canton Railway Corporation Ordinance 
(Cap 372). The Ordinance specifi es the powers and authorities of the KCR. 
The KCR is required to conduct its business on commercial principles. The 
Ordinance also declares the KCR is not a common carrier. That means the 
KCR has the right of refusal. Carriage of goods is part of the business of 
the KCR as a railway. It may provide services for the consignment of goods 
from Hong Kong to other regions or countries. The ordinance also author-
izes the KCR, in association with carriers outside Hong Kong, to provide 
services of through carriage of goods. The contracts formed by the KCR and 
its customers determine their respective rights and obligations.

On 2 December 2007 the Rail Merger Ordinance came into effect. The 
Ordinance expressly empowered KCRC to grant a service concession to 
Mass Transit Railway Corporation Limited (MTR) and expanded the scope 
of the MTR’s franchise to enable it to take up the operation of KCR’s trans-
port services.

8.3 INTERNATIONAL CARRIAGE OF GOODS BY LAND

Although Mainland China is the only region that a lorry or train from 
Hong Kong may enter, it is possible for a Hong Kong carrier to enter into a 

16. Leigh and Sillavan v Aliakmon [1986] AC 785.
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contract of international carriage of goods by land to, say, Poland. In fact, 
goods have been transported from Hong Kong to Russia by rail. As shown 
by Wing Hing (Tangs) Fabrics Mfg Co Ltd v Ever Reach Freight Ltd,17 it is also 
possible to consign goods from Hong Kong to a European country by truck.

The two main conventions governing carriage of goods by land are 
the Convention on the Contract for the International Carriage of Goods 
by Road (CMR, the acronym in French for Convention Relative au Contrat 
de Transport International de Marchandises par Route) and the Convention 
concerning International Carriage by Rail (COTIF).

Since Hong Kong and the PRC are not parties to the CMR and the 
COTIF, international carriage of goods by land departing from or arriving 
at Hong Kong is, from a legal point of view, similar to domestic carriage if 
the governing law of the contract is the law of Hong Kong. If the contract 
of carriage is governed by the law of another country, for example Germany 
or Russia, it is possible one of the international conventions applies to 
part of the carriage outside Hong Kong. Further, parties doing business in 
Hong Kong with an international dimension may be involved in interna-
tional carriage outside Hong Kong. It is, therefore, desirable for practition-
ers in the logistics industry to have some knowledge of the two international 
conventions.

It should also be mentioned that the PRC became a party to the 
International Agreement on Carriage of Goods by Rail (IACGR) in 1954. 
Other contracting states to the IACGR include Albania, Bulgaria, Hungary, 
Mongolia, North Korea, Poland, Rumania, Russia and Vietnam. The IACGR 
specifi es, among other things, the rights and obligations of railway authori-
ties, consignors and consignees in relation to international carriage of 
goods by rail through the contracting states. The IACGR does not apply to 
Hong Kong.

Convention on the contract for the international carriage of 
goods by road

The CMR came into force in 1961. Contracting parties to the CMR are 
mainly European countries including Austria, Belgium, Denmark, France, 
Germany, Gibraltar, Guernsey, Hungary, the Isle of Man, Italy, Luxembourg, 
the Netherlands, Norway, Poland, Portugal, the Russian Federation, Sweden, 
Switzerland and the United Kingdom.

17. [1991] HKLY 59.
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The CMR applies ‘to every contract for the carriage of goods by road in 
vehicles for reward, when the place of taking over the goods and the place 
designated for delivery, as specifi ed in the contract, are situated in two dif-
ferent countries, of which at least one is a Contracting country’. The place 
of taking over the goods and the place designated for delivery determine 
whether the CMR applies. It applies to, for example, a carriage of goods 
contract by truck from Hong Kong to Moscow if the governing law of the 
contract is Russian law. In addition, the CMR may be voluntarily incorpo-
rated into any carriage of goods by land. If it is so adopted, it forms part of 
the contract and thus regulates the rights and obligations of the parties.

Under the CMR, the carrier is generally liable for any loss of or damage 
to the goods occurring between the time of taking over by the carrier and 
the time of delivery. The carrier is also liable for delay in delivery. The carrier 
is, however, not liable if the loss or damage is caused by

• the fault of the claimant,
• inherent vice, or
• unavoidable circumstances.

The carrier is presumed to be not liable in certain specifi ed circum-
stances. The specifi ed circumstances include

• the use of open unsheeted vehicles agreed by the parties,
• defective condition of packing in the case of goods liable to 

wastage,
• handling or loading of the goods by the sender,
• goods particularly exposed to loss or damage through breakage or 

decay,
• insuffi ciency of marking, and
• carriage of livestock.

The presumption is rebutted if the claimant proves that the loss, damage 
or delay was not attributable to the specifi ed circumstances.

Normally, the liability of the carrier is limited. For loss of or damage to 
goods, the amount cannot generally exceed the amount payable in the case 
of total loss. Subject to this, the limit of liability is 8.33 units of account per 
kilogramme of gross weight. For delay, the compensation cannot exceed the 
carriage charges. The limits may, however, be raised by agreement. Besides, 
the carrier is not entitled to limit his liability if the loss, damage or delay is 
caused by his wilful misconduct.

A claim must be brought within one year, generally from the day of 
delivery. Where there is wilful misconduct, the limitation period is extended 
to three years.
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Convention concerning international carriage by rail

The COTIF joins together three conventions on carriage by rail, namely the 
revised Berne Rail Conventions (‘the CIM’ and ‘the CIV’) and the Additional 
Convention (‘the CAV’). Contracting states are mainly European countries 
and include Austria, Belgium, Bulgaria, Croatia, Denmark, Finland, France, 
Germany, Greece, Iran, Iraq, Luxembourg, Norway, Poland, Slovakia, Syria, 
Spain, Turkey, Ukraine, the United Kingdom and Yugoslavia.

The COTIF governs only carriage taking place exclusively over railway 
lines registered under the Convention. For carriage wholly or partly over 
non-listed railways, the COTIF does not apply. The COTIF applies only to 
international carriage by rail, with the departing and arriving stations in two 
different contracting states.

For carriage of goods by rail, the CIM is relevant. For the CIM to apply, 
a  through-consignment note covering the whole carriage must be issued. 
The particulars contained in a consignment note include the name of the 
destination station, the names and addresses of the consignee and con-
signor, a description of the goods, the quantity and packages of goods, and 
a detailed list of required customs documents. The consignor may specify 
the route in the consignment note. If no route is specifi ed, the railway may 
choose any route which is most advantageous. The consignor may also 
indicate in the consignment note the amount of carriage charges that he 
undertakes to pay. By paying a collection fee, the consignor may ask the 
railway to collect a ‘cash on delivery payment’. The amount to be collected 
must be entered into the consignment note.

The consignor is generally required to prepare a duly completed con-
signment note for each consignment. The consignor is responsible for the 
correctness of the particulars on the consignment note. Generally, a con-
signment note cannot cover more than one wagonload. The original is sent 
with the goods. A duplicate is returned to the consignor. If the railway con-
siders it appropriate, the goods may be checked and examined to verify the 
particulars on the consignment note. The consignor or consignee should 
be invited to attend a content examination. If none of them can attend, 
two witnesses independent of the railway must be present, unless the local 
legislation states otherwise.

The railway is generally under an obligation to carry all goods that are 
presented as complete wagonloads. The obligation to accept is dispensed 
with if the carriage of the goods will cause delay or require special means of 
handling the railway station does not have. On the other hand, the railway 
must refuse to accept goods which are prohibited in any states through 
which they would be carried. If such goods are inadvertently accepted, the 
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carriage must immediately stop when the railway realizes the mistake. The 
matter should then be dealt with by the local police. For dangerous goods, 
the relevant regulations and conditions must be complied with.

The consignor is responsible for any necessary packing. The loading 
and unloading are governed by the relevant rules applying in the forward-
ing station, subject to any special agreement between the consignor and 
the railway contained in the consignment note. In loading the goods, the 
consignor is liable in the case of overloading. Delivery is effected when the 
railway hands over the consignment note and delivers the goods to the con-
signee at the destination station.

The railway is generally liable for the loss of or damage to the goods 
after their acceptance for carriage and before delivery. The railway is not 
liable if it is proved that the loss or damage was caused

• in unavoidable circumstances the consequences of which it was 
unable to prevent,

• by the wrongful act or neglect of the claimant,
• by his instructions,
• or by inherent vice of the goods.

Further, there are certain special risks on which the railway may rely. 
Examples of the special risks are

• carriage in open wagons under certain conditions,
• inadequate packing,
• defective loading by the consignor,
• completion by the consignee,
• goods inherently liable to loss or damage,
• and incorrect description of goods.

Even though the railway can prove one or more of the special risks 
apply, it is still liable if the claimant can show the loss was not in fact caused 
by the special risks. The railway’s liability is generally limited. For loss 
of goods, the limit is 17 SDR per kilogramme of gross weight. The limits 
for damage are based on the loss in value of the goods. Compensation for 
damage cannot exceed the amount recoverable for loss of the damaged 
goods. If the loss or damage is caused by the transit period being exceeded, 
the railway is liable up to a limit of four times the carriage charges. If the 
goods have not been delivered within 30 days after the expiry of the transit 
period, the party entitled to take delivery may consider the goods lost. 
On receipt of compensation for the goods in such a case, the party may 
request the railway to notify him without delay if the goods are discovered 
within one year. The above-mentioned limits may be raised by a declaration 
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of a special interest in delivery. If the loss or damage is caused by an act of 
the railway, done with intent to cause such loss or damage or recklessly and 
with knowledge that such loss or damage will probably result, the railway 
is not able to invoke the limits of liability. Generally, a claim against the 
railway must be made within one year.

It should be noted that a protocol amending the COTIF (‘the 1999 
Protocol’) was signed by most of the contracting states in Vilnius on 3 June 
1999. The amended COTIF came into force in 2006. Some of the major 
changes made by the 1999 Protocol are:

• English is introduced as a working language, in addition to French 
and German.

• The revised CIM applies to contracts of carriage of goods by rail 
for reward if the place of taking over of the goods and the place 
designated for delivery are situated in two different Member 
States. Where the place of taking over and the place of delivery are 
within two different states, the CIM also applies if one of the states 
is a Member State and the parties to the contract agree to be bound 
by it.

• Instead of ‘railway’, ‘carrier’ is now the focus.
• The Regulations concerning the International Haulage of Private 

Owners’ Wagons by Rail (‘the RIP’) is no longer in force.
• Railway vehicles may always be carried as goods.
• The consignment note contains more particulars.
• If a carriage performed by several successive carriers is governed 

by a single contract, all successive carriers become parties to the 
contract by taking over the goods with the consignment note. 
Each of them is responsible for the whole carriage until delivery.

• If the carrier entrusts the performance of the carriage, in whole or 
in part, to a substitute carrier, the original carrier is still liable for 
the whole carriage. For the part of the carriage performed by the 
substitute carrier, both carriers are jointly liable.
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jettison 498–500

Kowloon-Canton Railway 
Corporation Ordinance 
(Cap 372) 372

land carriage law
domestic carriage of goods 370

carriage of goods by rail 372
consignment note 370–71
in the law of negligence 372
under contract 371–72

international carriage of goods 
372

convention of the contract for 
373

conventions concerning rail 
carriage 375–77

liabilities of land carriers 367
latent defect 503–4
law, form in shipping industry 8

see also agency law; contract law
laytime 191–97

commencement 191–95
continuation 198–99
dispatch 200
duration 195–96
interruption 197, 198–99

laytime clause 197
leading marks 169–70

in bill of lading 164, 277
legislation (ordinances) 560–61
letter of credit

defi nition 86–87
international standardization 

92
in trade and fi nancing procedure 

87–90
liability

of contracting carrier 314
damage. See damage: liability for
for delay. See delay: liability
limits 306, 314–15, 355, 

396–97
in Warsaw Convention 308
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under Montreal Convention 1999. 
See Montreal Convention 
1999: liability

see also unlimited liability
lien 140, 262–63

carrier’s. See carrier’s lien
charges, set off and 126–28
clauses 266
common law 264–65
contractual 265–71

forwarder’s right to 262–63, 
265–71

and seller’s right of stoppage in 
transit 73

under ‘Gencon’ Standard 
Voyage Charter—Clause 8 
268

under ‘NYPE-93’ Standard Time 
Charter—Clause 23 268

and conversion 73
exercise of 272–73
forwarder’s right to 262–63, 

265–71
freight and 254–74
loss of 273–74
maritime 582–83

asserted by bunker suppliers 
222–23

possessory 72, 262, 442, 582, 
583–84

and seller’s right of stoppage in 
transit 73–74

shipowner’s
rights and obligations 271–74
and unpaid hire 223–24
versus maritime lien 263–64

see also Admiralty jurisdiction: 
liens; freight: and lien

liner shipping 4
loading

broker 125
and stevedore damage 239–40

London Maritime Arbitrators 
Association (LMAA) 596–97

Mediation Terms 596

Small Claims Procedure 596
loss 515–40

deductible 533
double insurance 537–38
excluded. See excluded losses
general average 522–23, 550–54
included 515–21
indemnity principle 535–37

in sisterships 537
subrogation 535–37

infringement of customs 
regulations 531–32

localized 391–92
in Maritime Insurance Ordinance 

490, 504–5
right of contribution 538–40
salvage charges 521–22
shipment of dangerous goods 

532–33
successive losses 534–35
sue and labour 523–25
see also loss, partial and total

loss, partial and total 540–55
general average loss 550–54
management of claim 555
notice of claim and tender 

554–55
partial 540–41

in subrogation 536
and successive loss 534

particular average loss
of freight 544
of goods 544–45
of a ship 541–43

particular charges 547–50
salvage charges 545–47

lump sum freight. See freight: lump 
sum

marine insurance 87
marine insurance law

contracts in. See contracts in 
marine insurance law

deductible 533
defi nition 425
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double insurance 537–38
goods and moveables. See under 

goods and moveables
included and excluded losses in. 

See excluded loss; included 
loss

infringement of customs 
regulations 531–32

partial loss and total loss. See loss, 
partial and total

principle of indemnity 535
sisterships 537
subrogation 535–37

right of contribution 538–40
successive losses 534–35
warranty 413–14

Marine Insurance Ordinance 425
marine policy

accidents in loading, discharging 
or shifting cargo fuel 502

assignment 468–69
attachment and termination of risk 

459–61
barratry of master, offi cers or crew 

506–9
breach of warranty 470–77
breakdown or accident to nuclear 

installations or reactors 
502

and broker 478–85
burden of proof in cargo damage 

513–15
contact with aircraft 502
earthquake, volcanic eruption or 

lightening 502
and electronic commerce 448
exclusions 512

sistership 512–13
fi re and explosions 493–97
gaming and wagering contracts 

458–59
goods 466–68
insurable interest 454–56
jettison 498–500
latent defect 503–4

liability under Institute Clauses 
Hulls 511

mixed policy 465–56
negligence

of master, offi cer, crew or pilots 
505–6

of repairers or charterers 
506

perils
under Institute Time Clause 

Hulls 489
of navigable waters 489–92

piracy 501–2
pollution 509
premium 485–86

‘to be arranged’ 487–88
Running Down Clause (RDC) or 

3/4ths liability 509–11
shipment of dangerous goods 

532–33
theft 497–98
time policy 465
unvalued 453–54
valued 448–53
voyage 461–65
when to insure 456–58
see also basis of contract clause 

442–43, 477–78
maritime law, sources in Hong Kong 

559–60
materiality

to the risk and exact compliance 
413–14

mediation
Chinese preference for 597
difference from arbitration 592

Merchant Shipping (Collision 
Damage Liability and Salvage) 
Ordinance (Cap 508) 568

misrepresentation
in contract law 25–27
and representation 437–40
and wrongful delivery of goods 

69
Misrepresentation Ordinance 27
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mistake. See contract law: vitiating 
factors: mistake

mixed voyage time policy 465
Model Rules for Freight Forwarding 

Services. See FIATA
Montreal Additional Protocol

Nos. 1, 2 and 3 of 1975 
(MAP 1 to 3) 317–19

No. 4 of 1975 318–19
Montreal Convention 1999 319–46

carriage not covered 323–24
consignee’s right to delivery 

331–33
consignor’s right of disposal 

331–33
liability

of air carrier 333–35, 340
of consignor to the air carrier 

362–64
defences available to the air 

carrier 340–46
of servants or agents of carrier 

354–56
of ‘successive’ and ‘actual’ 

carriers 357–65
liability limitation 346–48

calculation of the limit 349
loss of due to ‘wilful miscon-

duct’ or ‘recklessness’ 
349–54

special declaration of value 
348–49

particulars to be included 
328–31

mortgages 584
multimodal carriage law

international convention 383
international rules 388–92

claims 393
combined transport document 

389–90
consignor’s liability 392–93
CTO’s responsibilities in 

general 390–91
delay 392

limitation of servant’s liability 
392

localized loss 391–92
unlocalized loss 391

regulatory framework 380–83
and transport documents 383–87

container bill of lading 387
as document of title 384–85
through bill of lading 385–86

UNCTAD/ICC Rules. See 
UNCTAD/ICC Rules

Multimodal Convention. See UN 
Convention on International 
Multimodal Transport of Goods

multimodal transport
door-to-door 188–89
forwarder 124

multimodal transport operator 
(MTO)

in international conventions 383
liability of 396–97
notice and time bar 397
responsibilities 395
and transport documents 

383–38
multimodal transport document 

(MTD) 383, 384
in carriage law 98–99
as document of title 384–85

and EDI 394
see also UNCTAD/ICC Rules 

for Multimodal Transport 
Documents

necessity
see also agency law: formation

negligence, law of 47–55
breach of duty (standard of care) 

51–52
causation and remoteness of 

damage 52–54
defence 54

consent 54–55
contributory negligence 54

delay 343–44
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delivery. See delivery: in law of 
negligence

duty of care. See duty of care
exclusion of liability 55
remoteness of damage
of repairers or charterers 506
rights to sue in 372

nominal damages 35
nominated bank 88
notice of claim or tender 554–55
notice of motion 578, 579
notice of readiness to load 192, 194
nuclear installations

breakdown or accident 502
NYPE charter 179

ocean bill of lading 88, 385
offer 11
off-hire 244

arbitration in 252–53
in charterparties 244–45
defects 248–49
de-fouling hull 247
deviation 250
drifting 249
drydocking 247–48
frustration and detention 250–51
inspection of US Coast Guard 

545–46
jurisdictional challenges in 252
port authority order 245
and tank cleaning 246–47
US Coast Guard inspection 

245–46
vetting procedures required 

249–50
see also charterparties; on-off hire 

survey
on-off hire survey 224–25

P & I Clubs. See protection and 
indemnity clubs

packing list
in presentation of documents 89

partial loss 540–41

in subrogation 536
and successive loss 534

particular average loss
of freight 544
of goods 544–45
and partial loss 540

particular charges according to 547
of a ship 541–44

payment at sight credit 89
payment of freight 262
pendente lite 577
perils insured against 488
perils of the seas 489–92
piracy 501–2
place of contracting 602
place of performance of the contrac-

tual obligations 602
pollution 509
possessory lien. See lien: possessory
preliminary voyage. See under 

charterparties
premium 485–86

effect on policy 486–87
‘premium to be arranged’ 487–88

pre-shipment liabilities 178
principal

disclosed principal 44
and third party 43–45
undisclosed principal 44–45

principal places of business of the 
parties 602

private carrier 61–62
and common law lien 72
contracting parties 61–62
delay 63
forwarder as 118
general obligations 62

privity rule
and consignees rights and 

obligations 316–17
in contract law 23–24

proper law 599
pro rata freight 258
protection and indemnity clubs 

(P & I Clubs) 147, 576–77



624 INDEX

proximate cause 495, 519

quantity of cargo 190, 257

reasonableness, test of 22–23, 128
in test of liability 55

registration of ships 3
remedies for breach of 

contract 35–38
representation 437–38

see also agency law: formation
right of contribution 538–40
right of subrogation 535–37
Rotterdam Rules 187–89

carrier’s liabilities 190
door-to-door multimodal 

transportation 187–88
electronic transport record 189
package and time limitations 

189
performing parties 188
right of control 189
volume contact 189

Rules for Construction of Policy 
458, 463, 466, 467, 489–90, 495, 
497, 499, 501, 506

Rules of the Supreme People’s Court 
on the Arrest of Vessels Prior to 
Litigation by the Maritime Court

safe port 232–37
and delay 233–35
and war zone 235–36

sale of goods contract 9, 19, 
371–72

carriage in pursuit of 62
and consumer protection in 22
freight in 65

salvage charges 521–22, 545–47
in particular charges 547–48, 

553
seaworthiness 226

and dangerous cargo 229–30
and deck cargo 227–29
and due diligence 231

immunity in sea carriage 231–32
and inter-club agreement 230
undertaking of 226

separation of rights from liabilities 
177

servants and agents 147, 281, 309, 
313–14, 355–56, 361, 397

set off 126–28
ship mortgages 584
shipping industry in Hong Kong 

5–7
cargo throughput 5–6
freight forwarding 6
greater competition 5–7
growing role of China 7
shipowners 5
see also Hong Kong Shipping 

Register
shipowner’s lien

on unpaid hire 223–25
see also liens

Singapore Chamber of Maritime 
Arbitration 6

sisterships 537, 570, 573
arrest of 570–75
Sistership Clause 513

special declaration 307
of value 348–49

special drawing rights (SDR) 189, 
313

spontaneous combustion
in shipping insurance law 

493–94
see also Heat Sweat and 

Spontaneous Combustion 
Clauses

standby credit 91
Standing Committee of the National 

People’s Congress 560
statements as to quantity or 

weight 166–67
stay on proceedings

and arrest of vessel for security 
590

stoppage in transit
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seller’s lien and 73–74
sub-freight 223, 269
successive carriage 295, 312, 357, 

358
liability of 359

successive losses 534–35
sue and labour clause 523–25, 547, 

548, 549
Supply of Services (Implied Terms) 

Ordinance 62, 65

Taiwanese arbitration awards 596
termination of risk

attachment and 459–61
terms of contract 16–20
theft 355, 368, 497–98

and bailee’s estoppel 81
through bills of lading. See bill of 

lading: through
time bar 144, 163, 257, 403, 411, 

553, 588
and notice limitation 161–63
notice and 397

time charter 180, 200–254
time charterparties 200–201

agent-principal relationship in 
201–2

bill of lading in 243–44
period option in 206–7
termination of 210–11

title to cargo and to sue. See bill of 
lading: title to cargo and to sue 
under 177–78

tort of conversion 66–71. See 
conversion, carrier’s liability in

tramp shipping 4
transferable credit 90–91
transit clause 467
transport and towage services 563, 

571, 591
transport documents 383–88, 398

in carriage law 98–99, 102–3

uberrimae fi dei (utmost good faith) 
427

UN Convention on International 
Multimodal Transport of Goods 
380, 383, 393

UNCTAD (United Nations 
Conference on Trade and 
Development) 4

UNCTAD/ICC Rules 393–97
application 394
liability

as consignor 394–95
limits 396–97

multimodal transport document 
and EDI 394

MTO liability and responsibilities 
395–96

notice and time bar 397
UNCITRAL Model Law 184

Working Group on Transport Law 
187

unconscionable contract 32
Unconscionable Contracts Ordinance 

110
underwriters 416
uniform customs and practice for 

commerce (UCP) 92
unlimited liability

and air waybill 298, 307–8
unlocalized loss 391
unseaworthiness 158, 204, 227, 

229, 231, 418, 488
unvalued policy 448, 453–54

valued policy 448–53. See also 
unvalued policy

violation of local legislation 604
vitiating factors 24–35

duress 30–31
illegality 33
incapacity 31–32
misrepresentation. See misrepre-

sentation: in contract law
mistake 27–29
unconscionable contract 32
undue infl uence 30–31, 32

voyages and time policies 461
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want of due diligence 278, 435, 
489, 509, 525

warrant of arrest 573, 573, 583
warranties, express 414–17

effect of ‘held-covered’ provisions 
417

of good safety 415–16
implied warrant of neutrality 

415
of neutrality 415
‘to sail from’ 416–17
‘warranted to sail’ 416

warranties, implied 417
of cargoworthiness 419
in consumer insurance 422–24

basis of the contract clauses 
422–23

proposals of the law 
commission 423–24

effect and excuse of breach 
420–21

effect of breach 421
excuses 420–21
no defence for breach and 

irremediable 420
of legality 419–20
of neutrality 415
of seaworthiness 417–18
seaworthiness

in cargo policies 419
in hull time policies 418–19

warranty of a policy 471
Warsaw Convention 130

and ‘aerodrome’ (airport) 303
in air carriage law 291–92, 300, 

301, 323–30 passim, 333
on air waybills 297–98, 325–26
application 290–91
carriage under

extraordinary and experimental 
294–95

gratuitous 291–92
international 292–93
successive 295

complaint under 311
and forwarding law 111, 123
and Guadalajara Convention 1961 

313
high contracting parties 293–94
liability limits in 306, 346–49 

passim
liability under 355, 357, 362, 

363
and Montreal Additional Protocols 

(MAP) 318
Montreal Convention 1999 

319–20, 322, 323
navigational errors in 305
on negligence 342
regulatory structure of 381
reward 291
and successive carriage 295
wilful misconduct under. See under 

wilful misconduct
see also Guadalajara Convention; 

Montreal Additional Protocols 
1975 (MAP); amended 
Warsaw Convention

Warsaw Convention, amended
on complaint 312
liability limits 314–15

waybill
air. See air waybill
sea, in carriage law 100–101

wilful misconduct 356, 356, 361, 
364, 374

excluded losses from 525
in international conventions 

350n148
liability for 356
under the Warsaw Convention 

308–9, 349–54
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