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Introduction 

Carole /. Petersen 

Article 2 3 o f th e Basi c La w i s one o f th e mos t controversia l provision s i n Hon g 
Kong's constitution. 1 I t provides : 

The Hon g Kon g Specia l Administrative Regio n shal l enac t law s on it s 
own t o prohibi t an y ac t o f treason , secession , sedition , subversio n 
against th e Centra l People' s Government , o r thef t o f stat e secrets , t o 
prohibit foreig n politica l organization s o r bodie s fro m conductin g 
political activities in the Region, and t o prohibit politica l organization s 
or bodie s o f th e Regio n fro m establishin g tie s with foreig n politica l 
organizations o r bodies . 

The debate s ove r ho w thi s provisio n shoul d b e implemente d embod y th e 
tension tha t i s inheren t i n th e "on e country , tw o systems " mode l tha t govern s 
Hong Kong' s relationship with th e Mainland. Fro m th e perspective o f the Chines e 
government, th e fac t tha t Articl e 2 3 allow s Hon g Kon g t o enac t it s ow n law s i n 
this fiel d i s alread y a  concession , particularl y sinc e th e responsibilit y fo r Hon g 
Kong's defenc e lie s with th e Centra l People' s Government . Wha t othe r nationa l 

1. Th e Basic Law is a national law, enacted by the National People's Congress. In the Hong 
Kong lega l system , i t i s a  superio r la w an d i s regularly referre d t o (b y th e Hon g Kon g 
government, judges, and legal scholars) as Hong Kong's constitution, constitutional instrument, 
or constitutional document. See,  for example, "Some Facts About the Basic Law", on the Hong 
Kong government's website on constitutional development (a t http://info.gov.hk/basic_law / 
facts/index.htm). 

http://info.gov.hk/basic_law/
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government woul d allo w a  regiona l governmen t t o enac t it s own law s governin g 
offences lik e treaso n an d thef t o f stat e secrets ? 

From th e perspectiv e o f many Hon g Kon g residents , Article 2 3 is one o f th e 
greatest threat s t o civi l liberties . Offence s lik e "subversion " an d "secession " ar e 
unknown i n th e Hon g Kon g lega l system . Eve n familia r concepts , suc h a s "thef t 
of state secrets" , take on a  more siniste r meaning when considere d i n th e contex t 
of th e Mainlan d wher e a n exceptionall y broa d definitio n o f "stat e secret " i s 
adopted. Thi s i s significant becaus e i t has alway s been assume d tha t th e Chines e 
government woul d exercis e som e influenc e ove r th e draftin g o f th e legislation , 
if only because i t appoints Hon g Kong' s Chie f Executive . Moreover , th e Standin g 
Committee o f th e Nationa l People' s Congres s (SCNPC ) ha s th e power , unde r 
Article 1 7 o f th e Basi c Law , to invalidat e a  loca l la w if i t determine s tha t th e la w 
does no t confor m t o th e Basi c La w regarding affair s withi n th e responsibilit y o f 
the Beijin g o r regardin g th e relationshi p betwee n th e Centra l Authoritie s an d 
the SAR . Thus, the implementatio n o f Article 2 3 in a  manner tha t satisfie s Bejing , 
while respectin g th e right s an d freedom s o f Hon g Kon g residents , ha s been on e 
of th e mos t difficul t challenge s face d b y th e Hon g Kon g government . 

Appreciat ing th e difficultie s o f th e task , th e Hon g Kon g governmen t 
conducted substantia l research o n comparativ e law s before releasin g it s proposal s 
in a  Consultatio n Documen t i n Septembe r 2002 , mor e tha n fiv e year s afte r th e 
handover. Th e governmen t the n drafte d an d introduced , i n Februar y 2003 , th e 
National Securit y (Legislativ e Provisions ) Bil l 200 3 ("th e Bill") . Article 2 3 cover s 
a wid e rang e o f comple x lega l issue s an d som e o f th e legislativ e proposal s wer e 
provocative. Thus , th e governmen t coul d no t hav e bee n surprise d whe n it s 
proposals attracte d extensiv e publi c criticism . Nonetheless , give n th e make-u p o f 
the Legislativ e Counci l i n 200 3 an d th e procedura l rule s fo r governmen t bills , 
the Hon g Kon g governmen t fel t confiden t tha t i t would secur e enoug h vote s t o 
enact th e Bil l an d tha t i t coul d defea t an y amendment s propose d b y oppositio n 
legislators.2 Arme d with thi s confidence, th e governmen t was adamant i n wantin g 
to pas s th e Bil l befor e th e 200 3 summe r recess . I t decline d t o negotiat e wit h 
opposition legislator s o r t o dela y th e Bill , even b y a  few months . As discussed i n 
greater detai l i n Chapte r On e o f thi s volume , th e government ' s inflexibl e 
approach t o th e legislativ e process , combine d wit h th e poo r econom y an d th e 
stress o f th e SAR S episode, create d a  tru e "sprin g o f discontent " i n 2003 . 

2. A s discusse d furthe r i n Petersen , Carole , "Hon g Kong' s Sprin g o f Discontent : Th e Ris e 
and Fal l of the Nationa l Securit y Bil l in 2003" , Chapter 1  of thi s volume, one-hal f o f the seat s 
in th e Legislativ e Counci l ar e chose n b y "functiona l constituencies" , rathe r tha n geographi c 
constituencies. Unde r Anne x I  o f th e Basi c Law , bill s an d amendment s t o governmen t bill s 
proposed b y individua l legislator s ar e subjecte d t o a  spli t voting syste m an d onl y pass i f the y 
receive a  majority vote from  bot h th e categories of legislators. Thus, the functional constituenc y 
representatives effectivel y hav e veto power ove r any amendment propose d b y a legislator t o a 
government bill . 
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On 1  July 2003 , eigh t day s before th e Legislativ e Counci l was t o resum e th e 
second readin g debat e o n th e Bill , more tha n 500,00 0 people too k t o th e streets . 
This was the larges t protest march eve r held agains t the Hon g Kon g government . 
It was th e secon d larges t demonstratio n i n Hon g Kong' s history , exceede d onl y 
by the 198 9 demonstrations i n suppor t o f the student s in Tiananmen Square . Th e 
huge turnou t wa s a  shoc k t o almos t everyon e an d th e normall y pro-governmen t 
Liberal Part y withdrew it s suppor t fo r th e government' s pla n t o enac t th e Bil l i n 
July 2003 . Th e governmen t wa s compelled t o dela y an d ultimatel y withdra w th e 
Bill fro m th e legislature . A s man y hav e observed , th e successfu l protes t wa s a 
turning poin t i n Hon g Kong' s history . Althoug h Hon g Kon g stil l doe s no t hav e 
an electe d governmen t an d it s Legislativ e Counci l i s onl y partl y electe d fro m 
geographic constituencies , th e concep t o f "peopl e power " i s now a  par t o f Hon g 
Kong politics . 

Why publis h a  boo k abou t a  Bil l tha t wa s no t enacted ? First , ther e i s littl e 
doubt tha t th e Bil l will return , albei t perhap s i n a  somewhat altere d form . Hon g 
Kong doe s hav e a  constitutiona l dut y t o implemen t Articl e 2 3 an d th e reactio n 
of th e Chines e governmen t t o th e withdrawal o f th e Bil l indicates tha t i t will no t 
wait indefinitely . I t i s far bette r fo r Hon g Kon g t o enac t suc h law s "o n it s own" , 
as provided fo r i n Articl e 23 , then t o ris k havin g nationa l law s imposed upo n it . 
Thus, a t some poin t afte r th e 200 4 Legislative Counci l elections , th e Hon g Kon g 
government will likely introduce a  new bill. When i t does so, it will almost certainl y 
use th e 200 3 Bil l a s it s startin g point . Fo r tha t reason , i t i s important t o provid e 
detailed an d balance d commentar y o n th e Bill . The chapter s i n thi s volume d o 
precisely that , analyzin g th e government' s proposals , including an y changes tha t 
were mad e i n respons e t o publi c concerns , an d assessin g the m agains t certai n 
standards, including pre-existing Hong Kong law, the laws of comparable commo n 
law jurisdictions, an d internationa l huma n right s standards . Man y of th e author s 
have gon e furthe r i n tha t the y have propose d ne w idea s o f ho w implementatio n 
can b e achieve d withou t oversteppin g th e boundarie s tha t protec t huma n right s 
in a  civi l society . I t i s our hop e tha t thi s commentar y wil l assis t th e government , 
legislators, and th e broader communit y when a  new bill is drafted an d scrutinized . 

Article 2 3 als o provide s a  window throug h whic h on e ca n conside r broade r 
issues tha t g o beyon d th e legislatio n itself . Thes e includ e th e strength s an d 
weaknesses o f th e "on e country , tw o systems " model , th e exten t t o whic h Hon g 
Kong exercises meaningfu l autonom y within th e nationa l system , and th e growin g 
demand fo r greate r democrac y i n Hon g Kong . Another them e tha t i s discusse d 
in th e boo k i s th e relevanc e o f internationa l huma n right s la w an d th e capacit y 
of th e Hon g Kon g court s t o plac e meaningfu l constraint s o n executiv e power . 
The Internationa l Covenan t o n Civi l and Politica l Right s (ICCPR) , a s applied t o 
Hong Kong , has been incorporate d int o it s domestic law, through th e Hon g Kon g 
Bill o f Right s Ordinanc e an d Articl e 3 9 o f th e Basi c Law . As a  result , th e court s 
are obligate d t o declare invali d an y ordinary laws or executiv e action s tha t violat e 
the ICCPR . I n a n effor t t o reassur e th e publi c tha t Articl e 2 3 legislatio n woul d 
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not b e a n exception , th e Hon g Kon g governmen t adde d clause s t o th e Bil l tha t 
expressly instructe d court s t o interpre t th e propose d legislatio n s o a s t o b e 
consistent with Article 3 9 of the Basi c Law. These clause s were intended t o alleviat e 
concerns regardin g a  number o f vague clause s in th e Bill . It is , however, arguabl y 
dangerous t o pu t tha t bu rde n o n th e courts . Thi s i s partl y becaus e o f th e 
overriding powe r o f th e SCNPC , unde r Articl e 15 8 o f th e Basi c Law , t o issu e a n 
interpretation o f an y articl e i n th e Basi c La w which would , thereafter , bin d th e 
Hong Kon g courts . Moreover , a s pointed ou t i n severa l chapter s i n thi s volume , 
courts throughou t th e worl d ar e notoriousl y reluctan t t o interfer e i n executiv e 
actions taken i n th e name o f "nationa l security" or, since 1 1 September 2001 , "anti-
terrorism". Whil e man y commentator s woul d argu e tha t th e offence s i n Articl e 
23 d o no t al l relat e t o nationa l security , bu t rathe r t o th e desir e b y th e Chines e 
Communist Part y t o stifl e interna l expression s o f politica l dissent , i t i s unlikel y 
that court s will shed thei r norma l deferenc e t o pierce th e veil of national security . 

Part I  —  Genera l Perspective s 

The boo k i s divided int o tw o parts . Par t I  contain s fou r genera l chapter s whic h 
are designe d t o giv e th e reade r a n overvie w o f th e proposal s mad e b y th e Hon g 
Kong governmen t an d als o a n understandin g o f th e politica l an d lega l contex t 
in which th e Bil l was proposed an d debated . Chapte r One , "Hon g Kong' s Sprin g 
of Discontent : Th e Ris e an d Fal l o f th e Nationa l Securit y Bil l 2003" , b y Carol e 
Petersen, begin s b y summarizin g th e historica l backgroun d o f Articl e 23 , th e 
impact o f th e tragi c event s o f 4  June 198 9 o n it s drafting , an d th e man y ways i n 
which th e Centra l governmen t ca n contro l Hon g Kong , despit e it s formal statu s 
as a special administrativ e region . In ligh t of this context an d th e widespread fea r 
of Articl e 23 , th e Hon g Kon g governmen t neede d t o b e especiall y sensitiv e t o 
this history when draftin g th e legislation . Instead, th e government create d it s own 
crisis, firs t b y includin g controversia l proposal s tha t wer e outsid e th e scop e o f 
Article 2 3 an d the n b y takin g a n inflexible , a t time s eve n arrogant , approac h t o 
public consultation . Eve n so , the government likel y could have secured enactmen t 
of the Bil l had i t only agreed t o issue a  White Pape r an d t o make a  few significan t 
concessions earlie r i n th e legislativ e process . Th e chapte r conclude s wit h a  brie f 
discussion o f the implication s o f the failure t o enac t the Bil l for loca l governance , 
the democrac y movement , an d Hon g Kong' s relationshi p wit h Beijing . 

In Chapte r Two , "Counter-Revolutionaries , Subversives , an d Terrorists : 
China's Evolvin g Nationa l Securit y Law" , F u Hualin g put s th e Articl e 2 3 debat e 
into contex t by analyzing th e regime o f political offences i n mainland China . Thi s 
is a  particularl y importan t chapte r fo r thos e unfamilia r wit h Chines e law . Th e 
chapter furthe r explain s why so man y Hon g Kon g peopl e hav e feare d Articl e 2 3 
and analyse s th e recen t change s i n th e Chines e government' s approach . F u firs t 
discusses th e concep t o f "counterrevolutionar y offences " (C R offences ) an d 
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provides dat a o n prosecution s an d trials , noting tha t the majorit y o f prosecution s 
in th e 1980 s were expression-based . H e describe s how the subversio n offenc e ha s 
been use d t o punish politica l dissident s and nonviolen t critic s of the government . 
Fu als o notes , however , tha t prosecution s fo r subversio n ar e decreasin g a s ther e 
is a gradual mov e awa y from C R offences an d toward s nationa l securit y offences . 
There i s a clear trend toward s depoliticizing China' s criminal law and peopl e enjo y 
more politica l freedo m tha n i n pas t decades . Nonetheless , politica l persecutio n 
is stil l common , particularl y agains t religiou s groups , politica l dissidents , an d 
labour activists . Indeed, th e number o f individuals prosecuted fo r nationa l securit y 
offences i s increasing. Thus th e C R offence ha s not really been abolishe d bu t onl y 
"transfigured int o a  ne w form" . Wha t ar e th e implication s fo r Hon g Kong ? Th e 
concern i s that Article 2 3 legislation, particularly the previousl y unknown offence s 
of subversio n an d secession , wil l b e use d t o impor t mainlan d restriction s int o 
Hong Kong . Fu argues , however, tha t thi s need no t happen , sinc e subversio n an d 
secession ca n an d hav e bee n define d differentl y i n Hon g Kong . H e als o agree s 
with man y commentator s tha t th e concept s o f subversion an d secessio n i n Hon g 
Kong la w could b e effectivel y covere d b y th e existin g offenc e o f treason . 

In Chapte r Three , "Th e Consultatio n Documen t an d th e Bill : An Overview" , 
Albert Che n provide s a  systemati c analysi s o f th e Bil l a s a  whole. H e point s ou t 
that many of the proposal s would hav e liberalized Hon g Kon g law and tha t ther e 
are importan t difference s betwee n th e government' s proposal s an d Mainlan d law . 
For example , Che n explain s ho w th e propose d definition s o f subversio n an d 
secession ar e muc h narrowe r tha n th e correspondin g definition s i n th e Chines e 
Criminal Code . At the sam e time,  Che n criticize s several vague and indeterminat e 
clauses i n th e Bil l an d argue s tha t thes e clause s shoul d b e clarifie d befor e th e 
next legislative exercise . Chen views these problemati c clause s largely as technica l 
defects whic h ca n b e fixed . H e conclude s tha t th e genera l orientatio n o f th e Bil l 
is reasonabl e an d tha t th e proposals , a s a  whole , "represente d a  sincer e an d 
genuine attemp t t o pu t th e principl e o f on e country , tw o systems into practice" . 
Chen i s mor e optimisti c tha n som e o f th e author s i n thi s boo k o n ho w th e 
legislation would likel y be applie d i f enacted. I n particular , h e predict s tha t publi c 
opinion, bot h loca l an d international , would hel p preven t abus e o f the laws , tha t 
prosecutions woul d b e rare , an d tha t th e independen t judiciary coul d b e relie d 
upon i n th e "las t resort " t o interpre t an y vagu e clause s i n a  manne r tha t i s 
consistent wit h internationa l standard s o f huma n rights . 

Part I  o f th e boo k conclude s wit h Chapte r Four , "Ol d an d Ne w Vision s o f 
Security: Articl e 2 3 Compare d t o Post-Septembe r 1 1 Securit y Laws" , b y Ken t 
Roach. Thi s chapte r als o analyses the Bil l as a whole bu t throug h a  different len s 
than tha t used b y Chen. Roach note s tha t a t first glance th e Hong Kon g proposal s 
seem t o b e base d primaril y upo n th e "old " concep t o f nationa l security , whic h 
focuses upo n betraya l of the state . He argues , however, tha t labels can be deceivin g 
and tha t th e Bil l als o include d aspect s o f th e newe r visio n o f nationa l securit y 
that i s foun d i n man y countries ' post-Septembe r 1 1 anti-terroris m laws . I n th e 
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second hal f o f the chapter , Roac h demonstrate s thes e similarities , which were no t 
pointed ou t b y th e governmen t i n it s explanator y note s t o th e Bill . Thi s i s 
significant, Roac h suggests , becaus e th e Bil l doe s no t contai n th e safeguard s fo r 
protests, advocacy , an d labou r strike s tha t ar e normall y include d i n th e recen t 
anti-terrorism laws . He conclude s tha t th e Bill , if enacted, coul d giv e Hong Kon g 
a "doubl e dose " of security without adequat e protectio n fo r civi l liberties. He als o 
warns tha t suc h law s ca n b e particularl y oppressiv e i n a  societ y withou t a 
democratically electe d governmen t an d tha t one shoul d no t rel y upon th e court s 
to "rea d down " repressiv e laws . 

Part I I — Specifi c Topics 

Part I I o f th e boo k consist s o f eigh t chapters , eac h o f whic h focuse s upo n a 
particular topi c an d provide s th e reade r wit h detaile d analysis , no t onl y o f th e 
Bill itsel f bu t als o o f th e historica l developmen t o f th e relevan t offence s an d a 
comparative analysi s o f law s in othe r commo n la w jurisdictions. Fo r example , i n 
Chapter Five , "Treaso n an d Subversio n i n Hon g Kong" , D.W . Cho y an d Richar d 
Cullen begi n b y discussing ho w the offenc e o f treason develope d i n commo n la w 
and i n th e Hon g Kon g statut e books . Turnin g t o th e Bill , the y not e tha t a t firs t 
glance th e treaso n provisions do no t seem t o differ significantl y fro m Hon g Kong' s 
existing la w an d ma y eve n appea r narrowe r i n scope . Close r stud y reveal s man y 
uncertainties an d broadl y defined terms . Among othe r examples , the author s cit e 
the concep t o f "assistanc e t o a n enemy" , whic h wa s define d broadl y i n th e Bill , 
with n o particula r menta l elemen t required . Th e author s not e tha t thi s definitio n 
could b e interprete d t o includ e eve n humanitaria n ai d offere d b y humanitaria n 
organizations base d i n Hon g Kong . The y als o maintai n tha t th e Bill' s definitio n 
of subversion lack s certainty and , i f interpreted broadly , coul d "cove r mere stron g 
criticism o f policie s i n China" . Althoug h agreein g wit h Alber t Che n o n severa l 
specific points , Cho y an d Culle n ar e mor e critica l i n thei r overal l assessmen t o f 
these tw o offences . The y conclud e tha t th e uncertaintie s an d broa d languag e o f 
the Bil l coul d easil y resul t i n unacceptabl e restriction s o n fundamenta l huma n 
rights. 

In Chapte r Six , " A Secession Offenc e i n Hon g Kon g an d th e 'On e Country , 
Two Systems ' Model" , Kelle y Lope r analyse s anothe r propose d offenc e tha t ha s 
no preceden t i n Hon g Kon g o r i n th e commo n la w generally . Sh e begin s b y 
discussing th e relationshi p betwee n secessio n an d th e righ t t o sel f determination , 
as recognize d i n internationa l law . While thi s i s a  difficul t issu e throughou t th e 
world, i t is particularly sensitiv e i n Hon g Kon g because th e centra l government' s 
"one China " polic y doe s no t tolerate , i n Mainlan d China , an y debat e abou t it s 
authority ove r territorie s lik e Tibet and Taiwan . Yet, as Loper point s out , i n Hon g 
Kong, people ca n an d d o openl y discuss whether th e peopl e o f Tibet an d Taiwa n 
have a  right t o self determination. Moreover , an y law on secessio n mus t be drafte d 
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in a  manne r tha t doe s no t violat e th e righ t t o freedo m o f expressio n unde r th e 
ICCPR an d th e Basi c Law . Lope r the n turn s t o th e proposal s i n th e Bil l an d 
identifies severa l vague term s tha t need t o be clarified . Sh e warns tha t legislator s 
must closel y scrutiniz e no t onl y th e principa l offenc e bu t als o th e inchoat e 
offences o f conspirac y an d attemp t t o commi t secession , whic h sh e argue s pos e 
greater danger s fo r th e protectio n o f huma n rights . 

In Chapte r Seven , th e government' s proposal s regardin g seditio n receiv e a 
generally positiv e assessment . I n "Pas t and Futur e Offence s o f Seditio n i n Hon g 
Kong", F u Hualin g firs t discusse s th e la w o f seditio n i n th e colonia l era . Thi s 
fascinating accoun t demonstrate s tha t althoug h Hon g Kon g colonia l la w bore a 
superficial resemblanc e t o English law, it was actually far mor e repressive . Seditiou s 
intent was imputed, an d i t was not necessary t o prove intentio n t o incite violence . 
The colonia l governmen t di d no t hesitat e t o us e th e la w t o silenc e newspapers , 
particularly durin g th e civi l wa r i n Chin a an d durin g th e Cultura l Revolution . 
Although th e la w gradually fell int o disuse , i t was never reformed ; afte r 1991 , any 
enforcement o f th e la w woul d almos t certainl y violat e th e Hon g Kon g Bil l o f 
Rights. In th e secon d par t of the chapter , Fu discusses the liberalization o f seditio n 
laws in othe r commo n la w jurisdictions, providin g a  benchmark agains t which t o 
test th e government ' s proposal s i n th e Bill . Thi s wa s on e are a wher e th e 
government di d respon d t o comments , agreeing , fo r example , t o narro w th e 
definition o f seditio n an d t o abando n it s initial proposa l t o retain th e offenc e o f 
"possession o f seditious materials". Fu concludes tha t the Bill , had i t been enacted , 
would hav e significantl y improve d Hon g Kon g law . 

In contrast , Chapte r Eight , "Nationa l Securit y an d th e Unauthorize d an d 
Damaging Disclosur e o f Protecte d Information" , b y Johannes Chan , provide s a 
stinging critiqu e o f th e Bill' s provision s relatin g t o protectio n o f governmen t 
secrets. This i s one o f the area s where th e governmen t arguabl y went well beyon d 
the stric t requirements o f Article 23 , which onl y refers t o the nee d t o protect stat e 
secrets. The Officia l Secret s Ordinance protect s stat e secrets and Cha n maintain s 
that thi s Ordinanc e i s alread y overl y broad , particularl y a s Hon g Kon g ha s n o 
access to information laws . The government' s proposal s went beyond stat e secret s 
and propose d t o expan d th e liabilit y for "unauthorize d an d damagin g disclosure " 
of governmen t information . Cha n point s t o man y vague an d overl y broad term s 
in th e Bil l and argue s tha t i t would hav e bee n almos t impossibl e fo r a  journalist 
to know , with an y certainty , whether a  stor y would violat e th e law , thus castin g a 
chill o n freedo m o f expression . A s Chan notes , afte r th e hug e protes t marc h o f 
1 July 2003 , th e governmen t finall y agree d t o ad d a  "publi c interest " defense . 
While thi s concessio n wa s to o lat e t o sav e th e Bil l i n 2003 , Cha n conclude s hi s 
chapter b y analyzin g it s value an d it s limitations . 

In Chap t e r Nine , th e proposal s re la t in g t o sedi t ion , secession , an d 
government secret s ar e examine d onc e again , bu t thi s tim e fro m th e poin t o f 
view o f th e media . I n "Articl e 2 3 an d Freedo m o f th e Press : A  Journalisti c 
Perspective", Doree n Weisenhaus , a  forme r reporte r fo r th e New  York  Times an d 
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an exper t o n medi a law , put s th e legislativ e proposal s int o context . Sh e firs t 
discusses th e natur e o f th e Hon g Kon g press , which ha s lon g bee n regarde d a s 
one o f the frees t i n Asia. She explain s ho w journalists ge t stories , noting tha t the y 
regularly rel y upon unofficia l governmen t leak s becaus e ther e i s no freedo m o f 
information la w an d th e government ' s voluntar y cod e o n acces s t o officia l 
information i s largely unworkable. Perhaps most importantly, Weisenhaus capture s 
the increase d sens e o f insecurity tha t journalists feel , i n par t because Hon g Kon g 
journalists hav e been arreste d i n China and i n par t because s o many of the Articl e 
23 proposals coul d impac t directl y upo n thei r work . Weisenhaus argue s strongl y 
against th e proposa l t o increas e liabilit y for damagin g disclosur e o f governmen t 
secrets, notin g tha t importan t storie s o f governmen t misconduc t ma y neve r se e 
the ligh t o f da y i f these provision s ar e enacted . 

Chapter Ten , " A Connecting Door : The Proscriptio n o f Local Organizations" , 
by Lison Harris , Lily Ma, and C.B . Fung, examines th e remainin g tw o prohibition s 
in Articl e 23 , thos e pertainin g t o politica l organizations . Lik e F u Hualing' s 
discussion o f sedition, thi s chapter demonstrate s ho w potentially oppressive Hon g 
Kong la w was in th e earl y colonia l era . Fortunately , th e Societie s Ordinanc e wa s 
liberalized i n th e las t decade befor e th e handover , an d freedo m o f association i s 
now constitutionally protected b y the Basi c Law, the ICCPR , an d th e Bil l of Right s 
Ordinance. I t i s a freedom tha t i s particularly cherishe d b y members o f religiou s 
and politica l reform organizations , who ar e well aware tha t thei r counterpart s ar e 
often persecute d o n th e Mainland . Thus, it is not surprising tha t the government' s 
proposals i n thi s field woul d b e carefull y scrutinized . Ironically , th e governmen t 
need no t hav e touche d upo n thi s topi c a t al l becaus e th e Societie s Ordinanc e 
had alread y bee n amended , i n 1997 , t o compl y wit h th e stric t requirement s o f 
Article 23 . In particular , th e Ordinanc e prohibit s foreig n politica l organization s 
from operatin g i n Hon g Kon g an d prohibit s loca l politica l organization s fro m 
forming ties  with foreign organizations . I t also empowers the Secretary for Securit y 
to proscrib e a n organizatio n o n nationa l securit y grounds . I n th e Bill , however , 
the governmen t propose d t o add a  mechanism allowin g the Secretar y to conside r 
proscribing a  Hon g Kon g organizatio n affiliate d wit h a n organizatio n tha t ha d 
been proscribe d i n th e Mainland . Thi s becam e on e o f th e mos t controversia l 
aspects o f th e Articl e 2 3 debate . Th e Hon g Kon g governmen t argue d tha t i t di d 
not reall y increas e th e Secretar y fo r Security' s powers , bu t fo r man y peopl e th e 
mechanism opene d th e "connectin g door " t o Mainland la w far to o wide. Despit e 
many call s for th e governmen t t o abandon thi s proposal , i t refused t o do s o unti l 
after th e massiv e protes t marc h o f 1  July, a  gesture whic h prove d to o lat e t o sav e 
the Bill . Thi s i s a  particularl y relevan t chapte r a s i t i s no t known , a t thi s time , 
whether th e governmen t wil l attempt t o reintroduce thi s provision whe n i t draft s 
a ne w bill . 

The fina l thre e chapter s focus upo n procedura l an d jurisdictional aspect s o f 
the Articl e 2 3 legislation . I n defendin g th e proposa l regardin g th e proscriptio n 
of organizations , th e governmen t ofte n pointe d t o th e fac t tha t th e an y membe r 
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of a n organizatio n tha t wa s subjec t t o a  proscriptio n orde r coul d appea l tha t 
decision t o th e Cour t o f First Instance. Yet the appea l mechanis m i n th e Bil l gave 
rise to additiona l controversies . The Bil l would hav e authorize d th e Secretar y fo r 
Security t o mak e regulation s allowin g suc h appeal s t o tak e plac e withou t th e 
appellant bein g give n ful l particular s o f th e reason s fo r th e proscriptio n an d i n 
the absenc e o f an y person, includin g th e appellan t an d he r lega l representative . 
Although man y countrie s hav e procedure s fo r specia l "i n camera " hearing s t o 
safeguard nationa l security , th e suggestio n tha t suc h procedure s b e use d i n 
connection wit h Articl e 2 3 legislatio n arouse d publi c concern . O f course , i t i s 
difficult t o asses s regulation s tha t hav e no t actuall y bee n drafted . However , i n 
Chapter Eleven , "Th e Appea l Mechanis m Unde r th e Nationa l Securit y Bill : A 
Proper Balanc e Betwee n Fundamenta l Huma n Right s an d Nationa l Security?" , 
Lin Fen g discusse s comparabl e procedure s use d i n th e Unite d Kingdo m an d 
Canada. Whil e acknowledgin g tha t the y ar e controversial , h e demonstrate s tha t 
in camer a procedure s hav e bee n uphel d b y English an d Canadia n courts , as well 
as b y th e Europea n Cour t o f Huma n Rights . Thus , th e autho r conclude s tha t 
regulations o f thi s natur e woul d likel y fal l withi n th e recognize d exception s t o 
the r igh t t o a  fai r an d publi c hearing , protecte d unde r th e Bil l o f Right s 
Ordinance an d th e Basi c Law . 

Another importan t procedura l issu e i n th e Articl e 2 3 debate i s the exten t t o 
which th e polic e shoul d enjo y an y special investigatory powers for suc h offences . 
The privac y o f one' s hom e an d th e requiremen t o f a  judicial warran t fo r an y 
search an d seizur e i s an importan t featur e o f Hong Kong' s lega l system , perhap s 
one o f th e mos t importan t distinction s betwee n th e Hon g Kon g SA R an d th e 
Mainland. Thi s righ t i s expressly protecte d i n th e Bil l o f Right s Ordinance , th e 
ICCPR, an d th e Hon g Kon g Basi c Law , whic h state s tha t "home s an d othe r 
premises of Hong Kon g residents shal l be inviolable" . Article 2 3 itself says nothin g 
about specia l power s t o investigat e nationa l securit y offences an d thu s th e Hon g 
Kong governmen t ha d n o constitutiona l dut y t o propos e suc h power s a s par t o f 
the legislativ e package . Nonetheless , i n th e 200 2 Consultatio n Document , th e 
government propose d t o giv e th e polic e emergenc y entry , search , an d seizur e 
powers, includin g th e powe r t o conduc t a  searc h withou t a  warran t whe n 
investigating certai n Articl e 2 3 offences . Thi s cam e a s a  surpris e t o man y i n th e 
community and , predictably , create d grea t controversy. In Chapte r Twelve , "Knoc k 
knock. Who' s there ? Entr y an d Searc h Power s fo r Articl e 2 3 Offences" , Simo n 
Young assesse s thes e propose d searc h powers , a s well a s certain existin g powers , 
from a  constitutiona l perspective . H e draw s upo n cas e la w from othe r commo n 
law jurisdictions an d fro m th e Europea n Cour t o f Huma n Right s an d conclude s 
that th e Hon g Kon g governmen t faile d t o justify th e warrantles s searc h powe r 
according t o constitutiona l principle s o f legitimacy , includin g th e principle s o f 
necessity an d proportionality . Th e governmen t di d offe r t o mak e som e mino r 
amendments (suc h a s raising the leve l of officer wh o must approve th e warrantles s 
search) bu t i t insisted on keepin g th e power in the Bill . It was only after th e protes t 
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march o f 1  July 200 3 tha t th e governmen t offere d t o abando n th e proposa l 
entirely. I t may , however, attemp t t o gai n extraordinar y investigator y power s i n a 
future bill , an d Youn g conclude s hi s chapte r b y recommendin g necessar y 
safeguards. H e als o argue s tha t certai n existin g polic e entr y an d searc h power s 
should be repeale d an d tha t a  general review of such power s should be conducted . 

In Chapte r Thirteen , " A Case for Extraterritoriality" , Bin g Ling focuses upo n 
a particula r issu e tha t coul d affec t th e constitutionalit y o f a  number o f clause s i n 
the Bill : th e questio n o f whethe r th e Hon g Kon g legislatur e ha d th e powe r t o 
enact legislatio n tha t purport s t o hav e extraterritoria l effec t an d thu s appl y t o 
acts committe d outsid e Hon g Kong . H e begin s b y analyzin g th e power s o f th e 
Hong Kon g Legislative Council , both i n th e colonia l er a an d sinc e th e handover . 
The Basi c Law contains n o expres s provision conferring , o r excluding , th e powe r 
to mak e extraterritoria l laws . The autho r thu s examine s othe r provision s i n th e 
Basic La w an d argue s tha t it s genera l framework , particularl y th e ver y limite d 
applicability o f nationa l la w in Hon g Kong , show s a n intentio n t o giv e th e loca l 
legislature extraterritoria l power , a t leas t t o a  limite d degree . H e als o assesse s 
whether th e relevan t clause s i n th e Bil l ca n b e justifie d unde r th e relevan t 
principles o f internationa l law . Th e autho r conclude s tha t th e assertio n o f 
extraterritorial legislativ e jurisdiction i n th e Bil l ca n b e justifie d s o lon g a s a 
sufficiently clos e connection exist s between th e offence an d Hon g Kong . The loca l 
court would be require d unde r internationa l la w to consider whether th e exercis e 
of jurisdiction ove r th e offenc e woul d constitut e a n unreasonabl e invasio n o f th e 
domestic affair s o f the othe r state . This chapte r shoul d b e closel y read b y anyon e 
who i s concerned abou t possibl e prosecution s i n Hon g Kon g for act s committe d 
in anothe r jurisdiction . 

The boo k als o include s a  chronolog y o f significan t event s and , i n th e 
Appendix, a  guide t o the mai n proposal s in th e Bill . The legislativ e proposals wer e 
no t drafte d a s on e ne w ordinance . Rather , th e Bil l consiste d o f a  serie s o f 
amendments t o existin g legislation . Th e Appendi x juxtapose s th e proposal s 
against th e relevan t provisio n i n existin g legislatio n (e.g . th e Crime s Ordinance , 
the Officia l Secret s Ordinance , o r th e Societie s Ordinance) . Thi s makes i t easie r 
for th e reade r t o compare th e proposal s t o existing law. The Appendix als o show s 
the change s tha t th e governmen t agree d t o mak e i n th e commit te e stag e 
amendments an d i n th e "thre e concessions " offered afte r th e protes t marc h o f 1 
July 2003 . 

As noted earlie r i n thi s Introduction, ther e i s little doub t tha t th e Article 2 3 
legislation wil l resurfac e an d th e ne w legislatio n i s likel y t o b e base d upo n th e 
National Securit y (Legislativ e Provisions ) Bil l 2003 . Indeed , a s pointe d ou t b y 
many o f th e authors , muc h o f th e Bil l wa s quit e reasonabl e an d woul d hav e 
improved existin g law . With mor e tim e fo r discussio n o f the problemati c clauses , 
it i s hoped tha t th e communit y ca n reac h a  tru e consensu s o n th e wa y forward . 
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of damaging information , xv , 39 
of information, 107 , 108 , 109, 292 
prior publicatio n a s defence, 266- 7 
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