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Introduction 
Charles D. Booth 

This is an excItlng time to practise commercial law in Hong Kong. With 
the transfer of Hong Kong's sovereignty to China fast approaching, prac
titioners are adjusting to many recent changes in commercial law and are 
awaiting the enactment of further legislative amendments. 

This book focuses on current issues and developments in eight areas 
of commercial law: patents, credit card fraud, transnational insolvency, 
the oversubscription of securities offerings, the disqualification of com
pany directors, the protection of company creditors, cross-border taxation, 
and the use of trusts for estate planning. A primary theme of the book is 
the effect of recent and ongoing law reform on Hong Kong commercial 
law. Many of the authors discuss proposals by the Law Reform Commis
sion or other bodies. The authors also make their own proposals for 
improving Hong Kong's legislation and case law. 

The call for law reform is not surprising. Much of Hong Kong com
mercial law has its origins in late nineteenth and early twentieth century 
English legislation and, until recently, little was done to update it. Hong 
Kong bankruptcy law is a prime example. Existing law still provides that 
a creditor must prove that a debtor has committed an 'act of bankruptcy' 
before a bankruptcy case may be commenced against the debtor. And 
once debtors have been adjudicated bankrupt, they will normally spend 
the rest of their lives languishing in bankruptcy, unable to emerge with a 
fresh start and get on with their lives and new business opportunities. Old 
principles such as these (which originally regulated the conduct of mer
chants) have outlived their usefulness. Yet, the Law Reform Commission 



2 Introduction 

has only recently recommended that Hong Kong's bankruptcy legislation 
be updated. The proposed bankruptcy amendments are but a part of the 
pre-1997 flurry of commercial law refonn. 

In the first chapter, Henry Wheare discusses the need to localize Hong 
Kong patent law, which currently is 'wholly dependent' on UK patent 
law. At present, only UK patents or European patents designating the 
United Kingdom are eligible for patent protection in Hong Kong. Wheare 
highlights this and other weaknesses in the current patent system and then 
analyses the draft Patents Bill, which incorporates most of the recommen
dations of the Patent Steering Committee and should be enacted later this 
year. The proposed legislation provides for the registration in Hong Kong 
of Chinese patents and, initially, of UK and European granted patents. 
Wheare notes that the resulting Hong Kong patents will be independent 
of the original patents and subject to a detailed local patent regime. In his 
view, the most radical aspect of the draft bill is the proposal to introduce 
a 'petty patent' system offering short-term protection that is easier to 
obtain. 

In Chapter 2, Clive Grossman QC analyses vanous types of credit 
card fraud, many of which are quite intricate. He discusses several practi
cal and legal matters that arise in the prosecution of credit card fraud and 
urges the refonn of Hong Kong's 'cumbersome procedures' regarding the 
submission of evidence from overseas. He also stresses the need for the 
credit card industry, applicable law, and law enforcement authorities to 
continue adapting to the ever-changing nature of credit card fraud. 

In Chapter 3, I focus on transnational insolvency law and examine 
the options available in Hong Kong to a foreign representative who seeks 
to protect the assets of a foreign debtor in Hong Kong and to obtain 
cross-border assistance from the Hong Kong courts. I discuss the recogni
tion of foreign insolvencies, non-insolvency options, the winding up of 
foreign companies, and the bankruptcy of foreign individuals and part
nerships. I also examine the ability of Hong Kong trustees and liquidators 
to seek assistance abroad. Although existing law enables Hong Kong to 
cooperate in transnational insolvencies, there are many weaknesses and 
omissions in the current statutory regime. I argue that many of the com
mon law tests are inadequate and suggest that the enactment of detailed 
statutory guidelines would lead to greater cross-border cooperation and 
provide more consistency and predictability in the law. 

In Chapter 4, LA. Tokley addresses issues involving the oversubscrip
tion of initial public offerings ('IPOs'). He argues that from the perspective 
of the issuing company, any oversubscription should be viewed as a fail
ure, because an oversubscription of shares results in a notional loss to the 
company. He sets out the various approaches regarding the responsibility 
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of directors when issuing some shares at a notional loss and concludes 
that issuing shares at a notional loss is prima facie evidence of an im
proper use of the power to issue shares. 

In Chapter 5, Caroline Hague discusses the recent amendments to the 
Companies Ordinance regarding the disqualification of company direc
tors in Hong Kong. She notes that the Hong Kong reforms exemplify the 
trend throughout common law jurisdictions to make directors more ac
countable for their actions. The Hong Kong enactments are based on the 
UK Company Directors Disqualification Act 1986, and Hague thus analy
ses the interpretations of UK courts of the equivalent UK disqualification 
provisions. Among the issues raised in these cases are what actions consti
tute 'unfit' behaviour that should lead to a director's disqualification and 
what mitigating factors may be considered when deciding on a period of 
disqualification. Hague notes that differences between Hong Kong and 
the United Kingdom could cause the new disqualification provisions to 
have less impact in Hong Kong than the corresponding provisions have 
had in the United Kingdom. 

In Chapter 6, Anne Carver argues that existing company law inad
equately protects the interests of outsiders when dealing with Hong Kong 
companies and that there is a growing dysfunctionalism between the ob
jectives and the operation of Hong Kong company law. She notes the 
growing divergence between Hong Kong and UK company law and sug
gests that the English model for company law is no longer appropriate for 
Hong Kong. She then focusses on the inadequacy of three areas of Hong 
Kong law in addressing the needs of the business community - the 
doctrine of constructive notice, the rule in Turquand 's case, and the doc
trine of ultra vires. She concludes with a discussion of two other models 
for reforming Hong Kong company law. She notes that the Standing 
Committee on Company Law Reform supports the adoption of changes 
based on Canadian law, but argues that Australian law would serve as a 
better model for improving Hong Kong law. 

The last two chapters focus on taxation matters. Chapter 7, by Jefferson 
VanderWolk, discusses the tax aspects of both inbound and outbound 
trade and investment. In his discussion of inbound trade and investment, 
VanderWolk stresses that because of the risk of double taxation of in
come earned in Hong Kong, lawyers should carefully consider the 
application of the rules , both in Hong Kong and in a foreign entity's 
home jurisdiction, for determining the source of income subject to taxa
tion by the respective jurisdictions. In his discussion of outbound trade 
and investment by Hong Kong companies, he notes that tax rates are 
generally higher abroad than in Hong Kong and discusses why it can be 
difficult for Hong Kong companies to minimize foreign taxes. VanderWolk 
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concludes his discussion of tax planning by emphasizing several overrid
ing principles that lawyers should consider when advising on investment 
schemes with cross-border tax implications. 

The final chapter of the book by Andrew Halkyard discusses the legal 
implications of using trusts for asset protection and estate planning in 
Hong Kong. This chapter should be of special interest to tax lawyers or 
commercial lawyers with some tax background. Halkyard explains why 
an offshore trust is often the best way to mitigate Hong Kong estate 
duties and analyses the structure of a typical offshore trust in which the 
units of a unit trust are held by a discretionary trust. He emphasizes the 
distinctive nature of a beneficiary'S interest in a unit trust and suggests 
how a Unit Trust Deed should be drafted to protect a beneficiary'S inter
est. He also explains why, as a rule , gifts should be avoided when 
structuring transfers of property to a trust and why the trustee of the 
discretionary trust must be independent. 

As an important commercial centre, Hong Kong has developed a 
sophisticated body of commercial law, many areas of which are undergo
ing rapid reform. Of course, every jurisdiction should continually revise 
its commercial law, if only to keep up with new technology and transac
tions. In Hong Kong, however, law reform has taken on new importance, 
as Hong Kong strives to make - as smoothly as possible - the enor
mous transition from British Colony to Special Administrative Region of 
China. We hope that these chapters will assist readers in better under
standing Hong Kong's commercial law during this period of transition. 
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